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(1) Effective April 1, 1997, an alien may apply for voluntary
departure either in lieu of being subject to renoval proceedi ngs or
before the conclusion of the proceedi ngs under section 240B(a) of
the Immgration and Nationality Act, 8 U S.C. § 1229c(a) (Supp. Il
1990), or at the conclusion of the proceedi ngs under section 240B(b)
of the Act.

(2) An alien who applies for voluntary departure at the concl usion
of removal proceedi ngs pursuant to section 240B(b) of the Act mnust
denonstrate, inter alia, both good noral character for a period of
5 years preceding the application for relief and the financi al neans
to depart the United States, but an alien who applies before the
concl usi on of the proceedings pursuant to section 240B(a) is not
subj ect to those requirenents.

(3) Although an alien who applies for voluntary departure under
ei ther section 240B(a) or 240B(b) of the Act nust establish that a
favorabl e exerci se of discretion is warranted upon consi deration of
the factors set forth in Matter of Ganboa, 14 [&N Dec. 244 (BIA
1972), which governed applications for voluntary departure under the
former section 244(e) of the Act, 8 U S C § 1254(e) (1970), the
I mmi gration Judge has broader authority to grant voluntary departure
in discretion before the conclusion of renmpoval proceedi ngs under
section 240B(a) than under section 240B(b) or the former section
244(e). Matter of Ganboa, supra, followed.

(4) An alien who had been granted voluntary departure five tines
pursuant to forner section 244(e) of the Act and had returned each
time wthout inspection was eligible to apply for voluntary
departure in renmpoval proceedings under section 240B, because the
restrictions on eligibility of section 240B(c), relating to aliens
who return after having previously been granted voluntary
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departure, only apply if relief was granted under section 240B.

Lisa Galliath, Esquire, El Cajon, California, for respondent

Moni ca Mubar aki, Assistant District Counsel, for the I mmgration and
Nat ural i zati on Service

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HElLVAN,
HOLMES, HURWTZ, VILLAGELIU, FILPPU, COLE, MNATHON,
GUENDELSBERGER, JONES, SCI ALABBA, and MOSCATO, Board
Menbers. Concurring Opinion: GRANT, Board Menber, joined
by SCHM DT, Chairman. Concurring and Di ssenting Opinion:
ROSENBERG, Board Menber.

JONES, Board Menber:

In an oral decision rendered on June 19, 1997, the Immigration
Judge found the respondent to be inadnissible wunder section
212(a)(6)(A) (i) of the Immigration and Nationality Act, 8 US.C
§ 1182(a)(6)(A) (i) (Supp. Il 1996), denied his application for
voluntary departure, and ordered him renmoved to Mexico. The
respondent has appeal ed. The appeal w |l be disn ssed.?

! I'n her dissent, Board Menber Rosenberg raises the issue of the
Board's jurisdiction to consider the respondent’s appeal because he
wai ved his right to appeal in order to apply for voluntary departure
pursuant to, and as required by, section 240B(a)(1l) of the Act, 8

us.C § 1229c(a) (1) ( Supp. Il 1996), and 8 CFR
8§ 240.26(b)(1)(i)(D (1999). It is true that the respondent,
through counsel, initially waived his right to appeal when

requesting voluntary departure. However, when voluntary departure
was denied, the Inmgration Judge correctly indicated that the
respondent had the right to appeal the denial to the Board.
Al t hough a wai ver of appeal is required when voluntary departure is
granted after being requested prior to the conpletion of renoval
proceedings, there is no provision directing that if voluntary

departure is denied, the alienis still precluded fromappealing the
deni al . See 8 CF.R § 240.26(b)(1)(i)(D (entitled “Voluntary

departure-authority of the Executive Ofice for Inmmgration Review
(continued...)
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.  FACTUAL AND PROCEDURAL HI STORY

The respondent is an adult single nale native and citizen of
Mexi co, who last entered the United States w thout inspection on
March 25, 1997. Previously, the respondent had entered the United
States without inspection five tines, including as recently as
March 23, 1997, after voluntarily departing the United States five
times. The respondent was placed in renoval proceedings after the
police stopped his car on May 20, 1997, and gave hima ticket for
speeding and for driving wthout a |icense. The respondent
testified that he had been driving in the United States w thout a
license for 3% years and had been stopped once before for driving
wi thout a |icense.

The Imrigration Judge denied the respondent’s application for
vol untary departure in the exercise of discretion. The Immgration
Judge noted that the respondent has two United States citizen
children and volunteers at his church. However, the Inm gration
Judge found the adverse factors in the respondent’s case to greatly
outwei gh his equities. Wighing nost in the Immgration Judge’s
deci sion was the fact that the respondent had already voluntarily
departed the United States fives tines, only to reenter five tines
wi t hout inspection. The Inmmgration Judge also noted the
respondent’s traffic violations, including speeding and driving
wi thout a license for an extended period of tinmne.

1. VOLUNTARY DEPARTURE AND REMOVAL PROCEEDI NGS

VWile we agree with the Inmgration Judge’ s decision to deny the
respondent voluntary departure in the exercise of discretion, we
di sagree with the I'mrgration Judge’s statenent of the current |aw
with respect to voluntary departure. The Inmm gration Judge stated

1(...continued)

. (b) Prior to conpletion of renoval proceedings (1) G ant by
the inmgration judge”). The regulations do indicate at 8 CF. R 8§
240.26(g) that an alien cannot appeal the length of a period of
vol untary departure, “as distinguished fromissues of whether to
grant voluntary departure.” This provision is interpreted as
supporting the position that an appeal nmay be nmade fromthe denial
of voluntary departure, although not fromthe |ength of the period
of voluntary departure when the relief is granted.

3
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that in order to denonstrate statutory eligibility for voluntary
departure, an alien nmust show that he is wlling to leave the
country, has the i nmedi ate nmeans to depart, and has been a person of
good noral character for either 5 or 10 years, depending upon the
ground of deportability or renovability invol ved. Such
requi renents, set out in section 244(e) of the Act, 8 US.C
§ 1254(e) (1994), are for voluntary departure in deportation
proceedi ngs. W note, however, that the respondent’s proceedings
were initiated on My 20, 1997, when the Immgration and
Nat ural i zati on Service issued the respondent a Notice to Appear
(Form1-862). As aresult, the respondent is in renoval proceedings
rather than deportation proceedings, and he is seeking voluntary
departure under section 240B of the Act, 8 U.S.C. § 1229c (Supp. I
1996), rather than under former section 244(e) of the Act. In
section 304(a)(3) of the Illegal Immgration Reform and | mn grant
Responsi bility Act of 1996, Division C of Pub. L. No. 104-208, 110
Stat. 3009-546, 3009-587 (“II RIRA"), Congress added section 240B to
the Act. Effective April 1, 1997, section 240B first permts an
alien to apply for voluntary departure in lieu of being subject to
renoval proceedings. It also sets forth two distinct tinmes when an
alien may apply for voluntary departure in renoval proceedings, and
two different sets of requirenents and conditions, dependi ng on when
the alien requests the relief during proceedi ngs.

A. Relief Available in Lieu of Renoval Proceedings or at Two
Di stinct Times During Renmoval Proceedings

Under section 240B(a) of the Act, an alien may apply for voluntary
departure either in lieu of being subject to proceedings under
section 240 of the Act, 8 U S.C. § 1229a (Supp. Il 1996), or before
t he conclusion of the renoval proceedings, or voluntary departure
may be requested at the concl usion of the renoval proceedi ngs under
section 240B(b) of the Act. An alien may seek to depart voluntarily
fromthe United States in |ieu of being subject to proceedi ngs under
section 240 of the Act by applying for voluntary departure with the
Service. See 8 CF. R § 240.25 (1999). Alternatively, once renoval
proceedi ngs have been initiated, an alien may apply for one of two
types of voluntary departure with an I nmm gration Judge.

If the alien applies for voluntary departure before the concl usion
of the proceedi ngs, as the respondent has done in this case, he nust
make t he request prior to or at the master cal endar hearing at which
the case is initially calendared for a merits hearing. It is not
necessary that the alien request the relief at the first naster
cal endar hearing. See 8 CF. R § 240.26(b)(1)(i)(A) (1999). The
| mmi gration Judge nust then rule on the voluntary departure request

4
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within 30 days pursuant to 8 C.F.R 8§ 240.26(b)(1)(ii), or the
Service may stipulate to a voluntary departure grant under section
240B(a) of the Act at any tine prior to the conpletion of the
renmoval proceedings under 8 CF. R 8§ 240.26(b)(2).2

In the alternative, if the alien decides to apply for voluntary
departure at the conclusion of the renmoval proceedi ngs under section
240B(b) of the Act, he may do so after the case is initially
cal endared for a merits hearing. Then, depending on when the alien
requests the relief during proceedings, different eligibility
requi renents and conditions nust be net.

1. Requirements and Conditions Under Section 240B(a) of the Act
(I'n Lieu of Being Subject to Renoval Proceedings)

An al i en who wi shes to voluntarily depart the United States instead
of being subject to rempval proceedings may apply for voluntary
departure with the Service. See 8 CF.R § 240.25. The authorized
Service officer, in his or her discretion, shall specify the period
of tine permtted for voluntary departure. 8 C F.R § 240.25(c).
The Service officer may also grant extensions of the departure

peri od, except that the total period permtted, including any
ext ensi ons, cannot exceed 120 days. 1d. Every decision regarding
vol untary departure shall be communicated in witing on Form1l-210
(Notice of Action--Voluntary Departure). 1d.

The Service may attach to the granting of voluntary departure any
conditions it deens necessary to ensure the alien’s tinely departure
fromthe United States, including the posting of a bond, continued
det enti on pendi ng departure, and renoval under safeguards. 8 C.F.R
§ 240.25(b). The alien is required to present to the Service, for
i nspecti on and photocopyi ng, his or her passport or other trave
docunentation sufficient to assure lawful entry into the country to
which the alien is departing. 1d. The Service may then hold the
passport or docunentation for sufficient time to investigate its
authenticity. 1d. Avoluntary departure order permtting the alien

2 Voluntary departure under section 240B(a) of the Act is not
available to aliens arriving in the United States who are (or
ot herwi se would be) placed in renoval proceedings at the time of
their arrival. See section 240B(a)(4) of the Act. However, section
240B(a) (4) of the Act should not be construed as preventing such
aliens fromwi t hdrawi ng an application for adm ssion and i mredi atel y
departing the United States in accordance with section 235(a)(4) of
the Act, 8 U S.C. § 1225(a)(4) (Supp. Il 1996).

5
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to voluntarily depart shall informthe alien of the penalties under
section 240B(d) of the Act, which are discussed below. 1d.
Finally, voluntary departure may not be granted unless the alien
requests such relief and agrees to its terns and conditions.
8 C.F.R § 240.25(c).

If a voluntary departure application is pending with the Service
after the conmencenent of renoval proceedings, the Service counse
may notify the Immgration Court of the pending application.
8 CF.R 8§ 240.25(d). If the Service agrees to voluntary departure
after proceedi ngs have commenced, it may either: (1) join in a
motion to termnate the proceedings, and if the proceedings are
term nated, grant voluntary departure; or (2) join in a notion
asking the Immgration Judge to permt voluntary departure in
accordance with 8 CF. R § 240.26. 1d. An alien may not appeal a
deni al of an application for voluntary departure made under 8 C. F. R
§ 240. 25. 8 CF.R § 240.25(e). However, a denial of such an
application shall be without prejudice to the alien’ s right to apply
to the Inmgration Judge for voluntary departure under 8 C. F.R
8§ 240.26 or for other fornms of relief fromrenoval. |d.

Finally, we note that the federal regul ati ons aut hori ze the Service
to revoke voluntary departure if, subsequent to the granting of a
vol untary departure application under 8 C F. R 8§ 240. 25, the Service
ascertains that the application should not have been granted.
8 CF.R § 240.25(f). Any Service officer authorized to grant
vol untary departure under 8 C F. R § 240.25(a) may revoke the grant

wi t hout advance notice. I d. However, the revocation nust be
conmmuni cated in witing and nust cite the statutory basis for the
revocation. 1d. An alien cannot appeal such a revocation. 1d.

Once renoval proceedings have been initiated, an alien may apply
for one of two types of voluntary departure with the Inmgration
Judge, rather than the Service, dependi ng on when the alien requests
the relief.

2. Requirenments and Conditions Under Section 240B(a) of the Act
(Before the Conclusion of Renobval Proceedings)

If an alien applies for voluntary departure before the conclusion
of the renoval proceedings, no additional relief may be requested.
If additional relief has been requested, such a request nust be
withdrawn. 8 CF. R 8§ 240.26(b)(1)(i)(B). The alien nmust al so have
conceded renovability, waived appeal of all issues, and not been
convicted of an aggravated felony or be deportable on national
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security grounds. Section 240B(a)(1l) of the Act; 8 CFR
88 240.26(b)(1)(i)(O, (D, (FE).

The I nm gration Judge may not grant a voluntary departure period
exceeding 120 days and nmay inpose other conditions as deened
necessary to ensure the alien’s departure, including the posting of
a voluntary departure bond to be cancel ed upon proof that the alien
has departed the United States within the tinme specified. Sections
240B(a)(2), (3) of the Act; 8 CF. R 88 240.26(b)(3)(i), (e). An
alien must al so present the Service with a passport or other trave
docunentation sufficient to assure lawful entry into the country to
whi ch he is departing, unless a travel docunment is not necessary to
return to the country to which the alien is departing or the
docunent is already in possession of the Service. 8 CFR
8§ 240.26(b)(3)(i). If the docunmentation is not inmmediately
available to the alien, but the Inmmigration Judge is satisfied that
the alien is making diligent efforts to secure it, the Inmgration
Judge may grant voluntary departure, subject to the condition that
the alien furnish such docunmentation within 60 days. 8 CFR
8§ 240.26(b)(3)(ii). If the alien fails to do so within the 60-day
period or any extension granted by the Service, the voluntary
departure order shall be vacated and the alternate order of renova
will take effect, as if in effect on the date the Inmigration
Judge’ s order is issued. Id.

Finally, neither the Act nor the regul ations require that the alien
show good noral character under section 240B(a) of the Act, although
the alien nust nerit a favorabl e exerci se of discretion. Therefore,
in the case before us, we find that the Inmmgration Judge was
incorrect in stating that the respondent nust denonstrate good nora
character for a period of 5 years preceding his application for
vol untary departure.

3. Requirenments and Conditions Under Section 240B(b) of the Act
(At the Conclusion of Renmoval Proceedings)

Different requirenents and conditions arise if an alien applies for
vol untary departure at the concl usion of renoval proceedi ngs under
section 240B(b) of the Act. First, the alien nust have been
physically present in the United States for at least 1 year
i medi ately precedi ng the date the Notice to Appear was served under
section 239(a) of the Act, 8 U S C. 8§ 1229(a) (Supp. Il 1996)
Section 240B(b)(1)(A) of the Act; 8 CF.R 8§ 240.26(c)(1)(i).
Second, the alien nmust show that he is, and has been, a person of
good noral character for at least 5 years inmedi ately preceding the
application for voluntary departure. Section 240B(b)(1)(B) of the

7
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Act; 8 CF.R 8§ 240.26(c)(1)(ii). Additionally, the alien may not
have been convicted of an aggravated felony or be renpvable on
nati onal security grounds. Section 240B(b)(1)(C) of the Act; 8
C.F.R § 240.26(c)(1)(iii). The alien must also show by clear and
convi nci ng evidence that he has the nmeans to depart the United
States and intends to do so. Section 240B(b)(1)(D) of the Act;
8 CF.R 8 240.26(c)(1)(iv).

Li ke section 240B(a) of the Act, section 240B(b) requires an
applicant for voluntary departure to provide the Service with trave
docunents. 8 CF.R § 240.26(c)(2). However, wunlike section
240B(a), under section 240B(b) the alien nust al so pay a nmandatory
vol untary departure bond of an amount sufficient to ensure the
alien's departure, in no case |less than $500. |If the bond is not
timely posted, the Inmgration Judge’s voluntary departure order is
automatically vacated and the alternate order of renpoval takes
effect the follow ng day. Section 240B(b)(3) of the Act; 8 C.F.R
§ 240.26(c)(3). The alien nust also nmerit a favorabl e exercise of
di scretion. Finally, the Inmgration Judge may inpose other
conditions as deened necessary to ensure the alien’s departure and
may not grant a voluntary departure period exceeding 60 days.

B. Differences Between Requirenents and Conditions Under
Sections 240B(a)and 240B(b) of the Act

It is clear from the significant differences between voluntary
departure under sections 240B(a) and 240B(b) of the Act that
Congress intended the two provisions to be used for different
pur poses. While the requirenments for voluntary departure under
section 240B(b) resenble those of voluntary departure under the
former section 244(e) in deportation proceedings, section 240B(a)
requires much less fromthe alien. Under section 240B(a), an alien
need not show that he has good noral character or that he has the
financial neans to depart the United States. An alien nust request

section 240B(a) relief either in lieu of being subject to
proceedings, or early in renoval proceedings. He nmust also
voluntarily forego all other forns of relief. Thus, Inmgration

Judges can use section 240B(a) relief to quickly and efficiently
di spose of numerous cases on their docket, where appropriate. W
accept the need for such a tool and support its purpose. However,
we note that discretion remains a required elenment of voluntary
departure under both sections 240B(a) and 240B(b) of the Act.

The Board ruled in Matter of Ganboa, 14 1&N Dec. 244 (BIA 1972),
that many factors may be weighed in exercising discretion with
voluntary departure applications, including the nature and

8
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underlying circunstances of the deportation ground at issue;
additional violations of the immgration |aws; the existence,
seriousness, and recency of any crimnal record; and other evidence
of bad character or the undesirability of the applicant as a
per manent resident. We further stated that discretion may be
favorably exercised in the face of adverse factors where there are
conpensating el ements such as | ong resi dence here, close famly ties
inthe United States, or humanitarian needs. 1d. at 248; see also
Canpos-Ganillov. INS 12 F.3d 849 (9th Cr. 1994) (holding that in
exercising discretion as to whether to grant or deny voluntary
departure requests, the Imm grati on Judge nust wei gh both favorabl e
and unfavorable factors by evaluating all of then); Mtter of
Thomas, Interim Decision 3245 (BIA 1995). W find that these
factors, which we have enunciated as pertinent to the exercise of
di scretion under section 244(e) in deportation proceedings, are
equal ly rel evant to the exercise of discretion under section 240B of
the Act in renoval proceedings. However, an |Inmgration Judge has
broader authority to grant voluntary departure in discretion under
section 240B(a) than under section 240B(b) or the former section
244(e).

C. General Conditions Under Section 240B of the Act
(Both Before the Conclusion and at the Concl usi on
of Removal Proceedi ngs)

Further restrictions and penalties al so exist under both parts of
section 240B of the Act. First, an alien is ineligible for
vol untary departure under section 240B if the alien was previously
permtted to so depart after having been found inadm ssible under
section 212(a)(6)(A). Section 240B(c) of the Act. However, we note
that an alien who received voluntary departure under section 244(e)
of the Act in deportation proceedings may receive voluntary
departure under section 240B. The new restrictions apply only if
the alien was already permtted to depart voluntarily under section
240B.

Also, if an alienis permtted to depart voluntarily under section
240B and fails to depart the United States within the tinme period
specified, the alien shall be subject to a civil penalty of $1, 000
to $5,000 and be ineligible for relief of cancellation of renoval,
vol untary departure, adjustnent of status, change of noni nm grant
classification, and registry for a 10-year period. Section 240B(d)
of the Act; 8 C.F.R § 240.26(a). W note that the order
permtting the alien to depart voluntarily nust informthe alien of
t hese consequences. Section 240B(d) of the Act. Finally, we note
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that authority to extend the voluntary departure period specified
initially by an Imm gration Judge or the Board is within the sole
di scretion of the Service district director, and no appeal shall lie
regarding the length of a period of voluntary departure. 8 CF.R
88 240.26(f), (9). However, both the Service and the alien may
appeal issues of eligibility and discretion, as the respondent has
done in this case

[11. RESPONDENT" S APPLI CATI ON

The respondent applied for voluntary departure at his second naster
cal endar hearing, at which point the case was not yet cal endared for
a nerits hearing. Therefore, he applied for the relief before the
concl usi on of his renoval proceedi ngs and nust neet the requirenents
under section 240B(a) of the Act, as well as the federal regul ations
at 8 CF.R 8 240.26, to be eligible for voluntary departure.
Al t hough the respondent initially indicated that he wanted to apply
for cancellation of renoval under section 240A(b) of the Act, 8
U S.C. 8§ 1229b(b) (Supp. Il 1996), he properly wi thdrewthat request
and applied solely for voluntary departure, in accordance with 8
C.F.R § 240.26(b)(1)(i)(B). The respondent al so conceded that he
i s inadm ssi bl e as charged under section 212(a)(6)(A) (i) of the Act.
8 CFR § 240.26(b)(1)(i)(0QO. In addition, the record of
pr oceedi ngs does not indicate that the respondent has been convicted
of an aggravated felony or that he i s renmovabl e on national security
grounds. See section 240B(a)(1l) of the Act; 8 CFR
88 240.26(b)(1) (i), (BE). Finally, although the respondent was
previously permtted to voluntarily depart the United States five
ti mes, he was granted each voluntary departure under section 244(e)
of the Act, rather than under section 240B. Therefore, section
240B(c) does not <currently render the respondent statutorily
ineligible for voluntary departure under section 240B. However, if
the respondent illegally enters the United States subsequent to this
order, he wll be barred from again applying for voluntary
departure, pursuant to section 240B(c) of the Act.

VWi le we note that Congress changed many of the requirenents for
the relief of voluntary departure in section 304(a)(3) of the
I RIRA, including the elimnation of good noral character in section
240B(a) of the Act, an alien nust still show that he nerits
vol untary departure in the exercise of discretion. Although the
respondent appears statutorily eligible for voluntary departure
under section 240B(a) of the Act, we agree with the Inmm gration
Judge that he does not nmerit the relief in the exercise of
di scretion.

10



I nteri mDeci sion #3399

In the case before us, the respondent first entered the United
States in August 1987 but has departed this country several tines.
He lives with his two United States citizen children, volunteers at
his church, and appears to have no crimnal convictions. On the
ot her hand, he has been working w thout authorization, driving in
the United States without a license for a |l engthy period of tine,
and nost inportant, he has entered this country five times w thout
i nspection after being permtted to voluntarily depart five tines.
The record, in fact, reflects that within 3 nonths before the
renoval proceedi ngs, the respondent had tw ce been granted vol untary
departure within a matter of days and had i nmedi ately reentered the
United States w thout inspection on both occasions. The respondent
testified that he has returned to the United States w thout
i nspecti on because he belongs with his two children and their
not her. See Canpos-Granillo v. INS, supra, at 852. The Imrigration
Judge coul d reasonably conclude on the facts of this case that the
respondent sinply viewed grants of voluntary departure as a neans to
avoid i mm gration proceedings, or bring themto a close, by |eaving
the United States briefly and reentering illegally in hopes of not
bei ng apprehended agai n.

We agree with the I nmgration Judge that the respondent’s equities
are out wei ghed by his adverse factors, particularly his immgration
hi story and the nature of his entries into this country. Gven the
respondent’s past inmgration history, it seens quite unlikely that
he would remain in Mexico until he is afforded the opportunity to
legally immigrate to this country. W therefore find that the
I mmigration Judge properly denied the application for voluntary
departure in the exercise of discretion.

The condi tions under which respondents are eligible for voluntary
departure have been neani ngfully expanded under the new provisions
of section 240B(a) of the Act. W think Congress contenpl ated that
the I mm gration Judges woul d have broad authority to grant voluntary
departure before the concl usi on of renoval proceedings to assist in

promptly bringing cases to conclusion. Such authority can be
generously applied. However, the | aw and regul ati ons did | eave such
relief discretionary and, in this case, we conclude that the

I mmigration Judge did not err in finding that the respondent failed
to adequately establish that he warrants a grant of voluntary
departure in the exerci se of discretion. Accordingly, the foll ow ng
order will be entered.

ORDER:  The appeal is dism ssed.

11
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CONCURRING CPINION: Edward R Grant, Board Menber, in which Paul W
Schm dt, Chairman, joined

| fully concur in the mgjority’s opinion in this case. | wite
separately to note that the majority decision does not fully resol ve
all issues pertaining to when an alienis eligible to apply for the
formof voluntary departure described in section 240B(a) of the Act,
8 US C 8§ 1229c(a) (Supp. Il 1996).

The Act limts the grant of voluntary departure under section

240B(a) to cases arising in lieu of the alien being placed in
renoval proceedings, or prior to the conpletion of such proceedi ngs.
The regulations have pegged the definition of “prior to the
completion of . . . proceedings” to what transpires at the
respondent’s “master cal endar” hearing: the request for relief nust
be made “prior to or at the master cal endar hearing at which the
case is initially calendared for a merits hearing.” 8 CF.R
§ 240.26(b)(1)(i)(A) (1999). While we are bound to follow this
regulation, it is clear that a less strict time limt also would
conport with the statutory concept of “prior to the conpletion of
[removal | proceedings.” |In many cases, the initial master cal endar
hearing may take place nonths or even a year prior to the
commencenent of the hearing on the nerits, at which tine the issues
in the case may have becone nore clear and the wi sdom of seeking a
qui ck settlement thereof nmore evident. Tine and experience wll
tell whether this adm nistrative interpretation, in practice, has
limted the utility of the statutory schene enacted by Congress.!?

VWiile | do not concur in the separate opinion of Board Menber
Rosenberg, that opinion does accurately note that respondents can
lose their rights to apply for the nore generous form of voluntary
departure provided in section 240B(a) of the Act, or conversely,
unwittingly forfeit their rights to pursue the nerits of their
defenses to renoval and applications for relief, if full notice of
their rights in these matters are not provided at the very
commencenent of renoval proceedings. Therisk is particularly acute
for pro se aliens, who cannot reasonably be expected to know the
di stinction between the two fornms of voluntary departure relief, and

! The concern raised here is mitigated to sone extent by the
provision in 8 C.F. R 8§ 240.26(b)(2) that “at any time prior to the
conpl eti on of removal proceedi ngs, the Service counsel may stipul ate
to a grant of voluntary departure under section 240B(a) of the Act.”

12
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of the sonewhat epheneral deadline, after which only one form
remai ns avail abl e.

It does not appear to be the practice, for exanple, at either
initial master cal endar hearings, or at master cal endar hearings at
whi ch hearings on the merits are schedul ed, for Inmm gration Judges
to advise respondents of the availability of “section 240B(a)
vol untary departure” and of the conditions that nust be net for that
formof relief. Since this may constitute the |last opportunity for
an aliento apply for this relief, the alien may unwittingly forfeit
his rights and may find later on that voluntary departure under
section 240B(b) (the only type apparently available after the
concl usi on of the master cal endar hearing) is precluded. G ven ful
notice of his rights at the naster cal endar hearing, the alien my
have chosen to seek section 240B(a) voluntary departure.

In addition, aliens may be confused-as apparently are Menbers of
this Board on occasion—-as to exactly what constitutes a “master
cal endar” hearing. The termis not defined in the regulations. In
some jurisdictions, virtually all nmerits cases are preceded by the
type of “master calendar” that nost closely resenbles a “docket
call” or “status call” in state and federal trial courts. |In other
venues, cases are efficiently disposed of during the first and only
appear ance before an Immgration Judge. Does that single hearing
constitute a master cal endar hearing? A nerits hearing? O both?
However the hearing is denom nated, at what point in the hearing
does the respondent lose the ability to apply for relief under
section 240B(a)? G ven the potential inmportance of this benefit,
would it not be appropriate for respondents to be advised of the
consequences before that tenporal point has passed?

Therefore, | would first suggest that at each hearing, Imrgration
Judges state for the record what type of hearing is occurring—a
nmaster cal endar or an individual nerits hearing.2 Second, because
section 240B(a) voluntary departure is only available during
certain portions of renoval proceedings, the Immgration Judge
shoul d notify an alien at each hearing whether it is avail able, what
requi renents nust be nmet to receive such relief, and at what point
it becomes unavailable. 1In conjunction with this second point, the
I mmigration Judge should also notify an alien when voluntary
departure under section 240B(b) of the Act becones the only form of

2] note that while sonme Inmgration Judges already state for the
record what type of hearing is occurring, it is not consistently
done by all Inmgration Judges.

13
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vol untary departure available, along with stating the additional
eligibility requirements and conditions, such as the shorter
departure period. Making these explanations and warnings orally on
the record clarifies what type of proceeding is occurring for the
alien, the attorneys, and anyone reading the record. This is
i nportant because the type of hearing dictates what type of
vol untary departure an alien may apply for and what requirenents
must be nmet to receive such relief. By orally advising an alien of
avail able relief at each particular hearing, the Inmm gration Judge
ensures that the alien is aware of section 240B(a) voluntary
departure as an avenue for relief. Furthernore, it pronotes the use
of section 240B(a) voluntary departure as a tool to quickly and
efficiently di spose of appropriate cases fromthe docket.

CONCURRING AND DI SSENTING OPINION: Lory Diana Rosenberg, Board
Menber

| respectfully concur in part and dissent in part.

VWiile | concur, in the abstract, with rmuch of the majority’s
di scussion of the present statute governing voluntary departure, |
find the regul ati ons governing requests for voluntary departure to
be unclear. It seens to nme that in issuing a precedent interpreting
the statute, and applying the regul ati ons i ssued under the Attorney
Ceneral s del egated authority to pronul gate regul ati ons, we mnust
clarify, for the guidance of the parties and the public, just what
those regul ations actually dictate.

First, although the regulations are anmbiguous as to the
respondent’s right to appeal, in the event of the Inmgration
Judge’ s deni al of voluntary departure sought prior to conpletion of
the removal hearing, the majority assumes that we have jurisdiction
to review the denial of voluntary departure w thout explanation of
the scope or extent of our jurisdiction. Second, although the
regul ati ons are anbi guous as to the respondent’s right to a hearing,
in the event of a denial of voluntary departure sought prior to
completion of the renoval hearing, the majority upholds the
I mmigration Judge’s order of deportation and dism sses the appea
wi t hout expl anation regardi ng the respondent’s I oss of the right to
a full hearing.

Third, inasmuch as the majority “disagree[d] with the Inmgration
Judge’s statenment of the current law with respect to voluntary
departure,” Matter of Arqguelles, InterimDecision 3399, at 3 (BIA
1999), and the regul ati ons appear to condition voluntary departure

14
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sought prior to conmpletion of the renoval hearing on the
respondent’s wai ver of a nunber of fundanental hearing and appea
rights, | question whether the el ections nade by the respondent in
t he hearing before the Immgrati on Judge were know ng and vol untary
as required by |aw Fourth, given the overall structure of the
statute and regulations, the infirmties in the record before us,
and the facts pertinent to the respondent’s request for voluntary
departure, | have serious reservations concerning the majority’s
application of the law to the respondent’s case. Consequently,

di ssent.

. STRUCTURE AND CONTENT OF THE STATUTE AND REGULATI ONS

Section 240B(a) (1) of the Inmgration and Nationality Act, 8 U S. C
§ 1229c(a)(1l) (Supp. Il 1996), provides that the Attorney Cenera
“may permt an alien voluntarily to depart the United States at the
alien’s own expense under this subsection, inlieu of being subject
to proceedings under section 240 or prior to conpletion of such

proceedings, if an alien is not deportable under section
237(A(2)(A) (iii) [aggravated felony conviction] or section
237(a)(4)(B) [security and related grounds].” (Enphasi s added.)
Such permission “shall not be valid for a period exceeding 120
days.” Section 240B(a)(2) of the Act. 1In addition, the Attorney

Ceneral “may require” a bond to be posted to insure the alien’s
departure. Section 240B(a)(3) of the Act (enphasis added). An
“arriving alien” is not eligible for voluntary departure. Section
240B(a)(4) of the Act. By its terms, the discretionary authority
under section 240B(a)(1) of the Act applies to determ nati ons nade
by the Service, “in lieu of being subject to proceedings,” as well
as to determ nati ons nmade by the Executive Ofice For Inmgration
Revi ew, once proceedi ngs have conmenced before the | nm grati on Judge
and “prior to the conpletion of such proceedings.”

The statute al so provides that at the conclusion of proceedings
commenced before the | nm gration Judge under section 240 of the Act,
the Attorney CGeneral “may permt an alien voluntarily to depart the
United States at the alien’ s own expense if, at the conclusion of a
proceedi ng under section 240, the imm gration judge enters an order
granting voluntary departure in lieu of renoval.” Section
240B(b) (1) of the Act (enphasis added). The opportunity for a
favorabl e exercise of this discretionary authority under section
240(b)(1) of the Act is conditioned upon the satisfaction of nore
stringent statutory requirenents.

15
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Unli ke a grant of voluntary departure “in lieu of being subject to”
renoval proceedings or “prior to the conpletion of such proceedi ngs”
under section 240B(a) (1) of the Act, the respondent nust have been
present in the United States for at least 1 year imediately
preceding the notice to appear. Section 240B(b)(1)(A) of the Act.
There nust be a finding that the respondent is and has been a person
of good noral character for at least 5 years preceding the
application for voluntary departure. Section 240B(b)(1)(B) of the
Act . There nmust be a finding that he is not deportable under
section 237(a)(2) (A (iii) of the Act, 8 U S.C. 8 1227(a)(2)(A)(iii)
(Supp. Il 1996) (aggravated felony conviction) or section
237(a)(4)(B) (security and rel ated grounds). Section 240B(b)(1)(C
of the Act. Moreover, the Attorney Ceneral nust find that the
respondent has established by cl ear and convi nci ng evi dence that he
has the neans to depart and intends to do so. Section 240B(b) (1) (D)
of the Act.

I n addi tion, such discretionary authority is restrictedwith regard
to the period of voluntary departure that nay be granted. Such
perm ssion “shall not be valid for a period exceeding 60 days.”
Section 240B(b)(2) of the Act. Furthernore, a bond nust be posted.
Section 240B(b)(3) of the Act.

An alien previously permtted to so depart after havi ng been found
i nadm ssi bl e under section 212(a)(6)(A) of the Act, 8 US.C
§ 1182(a)(6)(A) (Supp. Il 1996), is ineligible under either of the
foregoing statutory sections. Section 240B(c) of the Act. In
addition a civil penalty may be inposed for failure to depart.
Section 240B(d) of the Act. Most inportantly, “[t]he Attorney
Ceneral may by regulation limt eligibility for voluntary departure
. for any class or classes of aliens.” Section 240B(e) of the
Act .

Accordingly, the Attorney General has pronul gated regul ati ons at
8 C.F.R 8§ 240.25 and 240.26 (1999). Consistent with the statute,
the regul ati ons provide that the I mmgrati on and Nationality Service
may exercise authority to grant voluntary departure to an alien in
lieu of his being subject to proceedings. Under this regulation,
the Service has discretionary authority to inpose various
conditions, including the posting a bond, continued detention, and
renoval under safeguards. 8 C. F.R § 240.25(hb).

In addition, the regulations extend authority to the Inm gration
Judges and Board of Immigration Appeals within the Executive Ofice
for Immgration Reviewto grant voluntary departure under specified
circunmstances. 8 CF.R § 240.26. Failure to depart voluntarily
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under section 240B of the Act, within the tinme specified after a
grant of voluntary departure, results in the alien s being statutory
ineligible, for a period of 10 years, for relief under sections

240A, 8 U.S.C. & 1229b (Supp. Il 1996) (cancellation of renoval);
245, 8 U.S.C. § 1255 (1994 & Supp. Il 1996) (adjustnent of status);
248, 8 U.S.C. § 1258 (1994 & Supp. Il 1996) (change of status); and
249, 8 U.S.C. 8§ 1259 (1994 & Supp. Il 1996) (registry). 8 CF.R

§ 240.26(a). Consistent with Congress’ extension of authority to
the Attorney GCeneral to pronulgate conditions that regulate
eligibility for voluntary departure, these regulations address
eligibility for voluntary departure, both prior to conpletion of
proceedings and at the conclusion of proceedings. 8 CFR
88 240.26(b), (c).

1. JURI SDI CTI ON OVER THE | SSUES RAlI SED BY
THE RESPONDENT’ S APPEAL

For purposes of the case before us, it is the regulatory
conditions that attach to a grant of voluntary departure prior to
conpl etion of proceedings that are nost inportant. According to 8
C.F.R 8§ 240.26(b)(1), the Attorney General has nade eligibility for
di scretionary voluntary departure subject to five nandatory
conditions. First, the request nust be nmade “at or prior to the
hearing at which the case is initially calendared.” 8 CFR
§ 240.26(b)(1)(i)(A). Second, no additional request for relief may
be nuade. 8 CF.R § 240.26(b)(1)(i)(B). Third, the alien nust
concede rempvability. 8 CF.R 8 240.26(b)(1)(i)(C. Fourth, the
alien nmust wai ve appeal of al | i ssues. 8 CFR
8§ 240.26(b)(1)(i)(D). And fifth, the alien nust not have been
convicted of a crine described in section 101(a)(43) of the Act,
8 U S C 8§ 1101(a)(43) (1994 & Supp. Il 1996) (aggravated fel ony).
8 CFR 8§ 240.26(b)(1)(i)(E). In addition, according to the
regul ati ons, the I nmgration Judge may not grant vol untary departure
prior to the conpletion of renoval proceedi ngs “beyond 30 days after
the master calendar hearing at which the case is initially
cal endared for a nerits hearing.” 8 C.F.R § 240.26(b)(21)(ii).

A | ssue Presented

The broad issue presented with regard to our jurisdiction is the
effect of the statutory schene—and the regul ati ons i npl enmenting the
possibility of a grant of voluntary departure after proceedi ngs have
commenced, but prior to conpletion of the renoval proceedi ngs—en the
respondent’s hearing rights.
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B. Waiver of Appeal of Al Issues

The prelimnary question presented is whether the respondent has
wai ved “appeal of all issues,” if his request for voluntary
departure prior to the conpletion of rempval proceedings is denied.
The fourth nmandatory condition under 8 C.F. R § 240.26(b)(1)(i) of
the regulations requires the respondent to waive appeal of all
issues. 8 C.F.R § 240.26(b)(1)(i)(D)y. A waiver of appeal of al
i ssues suggests there will be no appeal of any issues under section
240B or related sections of the statute or regulations that

ot herwi se m ght be subject to appeal. Nevert hel ess, in the case
before us, the I mm grati on Judge advi sed t he respondent of his right
to appeal to the Board, and the respondent has taken an appeal. In

addition, the mjority has asserted jurisdiction over the
respondent’ s appeal

Looking at 8 CF.R 8§ 240.26(b)(1)(i)(D) alone, it does not appear
that the Board would have jurisdiction to entertain an appeal from
a decision within the jurisdiction of the Imm gration Judge under a
regul atory provision that requires that all appeals be waived. Cf.
8 CF.R § 240.26(b)(1)(i)(D). The majority, in fact, notes that
“[i]f an alien applies for voluntary departure before the concl usion

of the renoval proceedings, . . . [t]he alien nust al so have
wai ved appeal of all issues . . . .” Matter of Arquelles, supra, at
6. This construction arguably would be consistent with an

interpretation of the statute that recognizes that the statutory
standards inposed on a respondent seeking to obtain voluntary
departure prior to the conpletion of the renoval hearing are
consi derably relaxed in exchange for the respondent relinquishing
rights of hearing and appeal that otherwise would prolong
proceedi ngs and delay the respondent’s departure from the United
St at es.

However, the regul ations al so provide that no appeal nay be taken
regarding the anount of voluntary departure granted, “as
di stingui shed fromissues of whether to grant voluntary departure.”
8 CF.R § 240.26(g). On the one hand, this subsequent subsection
of the regulations inplies that an appeal nmay be taken with regard
to the outright denial of voluntary departure. 1d. On the other
hand, clearly, the voluntary departure statute and the regul ati ons
inplenenting it are intended to stream ine and make nore efficient
the renoval of aliens who are ineligible to remain in the United
States. Appeal of an Inmgration Judge s decision pertaining to
vol untary departure would prolong rather than expedite renoval
Therefore, were it not for the fact that the regul ati on does not
appear to address all requests for voluntary departure, but only
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grants of voluntary departure, 8 CF.R § 240.26(b)(1)(i)(D) would
seemto preclude appeal of the Immgration Judge’ s disposition of
the request for voluntary departure prior to the conpletion of
pr oceedi ngs.

However, if we read 8 C.F. R § 240.26(b)(1)(i)(D as applying only
to requests for voluntary departure made prior to the conpletion of
a renmoval hearing in which an Inmmgration Judge grants voluntary
departure, the restriction inposed by 8 CF. R § 240.26(b) (1) (i) (D)
may be | ess enconpassing than it appears initially. Thus, we would
have jurisdiction over the instant appeal, as the respondent has
been deni ed voluntary departure, and the waiver of “appeal of al
i ssues” under 8 C.F.R 8§ 240.26(b)(1)(i)(D would not apply inthis
case.

C. Waiver of Other Hearing Rights

It follows that if the appeal rights that are expressly limted in
the regul ation are circunscri bed only by the fact of a grant—but not
a deni al —ef voluntary departure, then the waiver of other incidents
of a full renmpval hearing that potentially benefit the respondent is
simlarly limted when such a request is denied.

First, the regulation requires that the respondent nake no
addi ti onal request for relief fromrenoval and w thdraw any request
that may have been made prior to being granted voluntary departure.
8 CF.R 8§ 240.26(b)(1)(i)(B). Second, the regul ation requires that
t he respondent must concede “renpvability,” meaning he i s deportable

as charged. 8 CFR 8§ 240.26(b)(1)(i)(0QO. Odinarily, a
concession of deportability constitutes a finding of fact or
conclusion of law that would be dispositive. See 8 C F.R

§ 240.10(c) (1999). Appeal of such an issue would be subject to
summary disnmissal as a matter of discretion under 8 CF. R 88
3.1(d)(1-a)(i)(B) (1999). Simlarly, afailure torequest relief in
accordance with a schedul e set by the I nmgrati on Judge constitutes
a waiver of the opportunity to file for such relief. 8 CFR
§ 3.31(c) (1999). However, if the respondent who is denied
vol untary departure regains the right to appeal the discretionary
deni al of voluntary departure, it is reasonable that he should be
restored entirely to the position he occupied before he requested
vol untary departure prior to conpletion of his renoval hearing.

A respondent who seeks voluntary departure prior to conpletion of
a renoval hearing could be an individual who is eligible for other
di scretionary relief fromrenoval, such as cancell ation of renoval
but who fears he has a relatively weak case. Such an individual
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mght be willing to enter into a disposition based on an agreenent
that essentially constitutes a “bargain” that he will not seek the
other form of discretionary relief if he is granted voluntary
departure. Simlarly, a respondent m ght concl ude that the charges
| odged agai nst hi mby the Service are weak and subject to chall enge,
but be willing to forego putting the Service to its burden of
proving that he is renovable by clear and convincing evidence in
exchange for voluntary departure, which would relieve him of the
stigma of renoval. He may wish to take advantage of the possibility
of a period of voluntary departure up to 120 days, and of not having
to satisfy the good noral character and intent to depart
requirenents that apply when a respondent waits to apply for
vol untary departure after the conpl etion of proceedings.

It is Congress’ intent in providing for voluntary departure prior
to conpletion of the renoval proceedi ngs that we address here. |If
the statutory option of voluntary departure prior to conpletion of
t he renmoval proceedi ngs, as i npl enented by the regul ations, reflects
Congress’ intent that the respondent will forego his appeal rights
only if he is granted voluntary departure, then | do not see how we
can sinply dismss the case before us. The respondent’s ostensible
wai ver of his rights to a hearing and to request alternate forns of
relief cannot be considered any nore effective than his waiver of
his right to appeal. See 8 C.F.R 8§ 240.26(b). If his
relinqui shnent is conditioned on voluntary departure being granted,
then the Immigration Judge’s denial of his request—and our
affirmati on of that deni al —should restore the respondent’s right to
a hearing and to request relief fromrenoval, just as it restores
his right to appeal the Immigration judge' s denial of voluntary
departure. See also infra note 3.

[11. KNONNG AND VOLUNTARY WAI VER OF STATUTORY HEARI NG RI GHTS

| note that the respondent’s waiver of his right to a hearing, to
request relief, and to appeal must be knowi ng and vol untary. A
wai ver is “an intentional relinquishment or abandonment of a known
right or privilege.” Johnson v. Zerbst, 304 U S. 458, 464 (1938).
A presunption agai nst such an abandonment of rights exists in the
civil as well as the crimnal context. See Fuentes v. Shevin, 407
US 67, 94 n.31 (1972). It is clear that “[w] hatever the right,
the standard for waiver is whether the actor fully understands the
right in question and voluntarily intends to relinquish it.”
Edwards v. Arizona, 451 US. 477, 489 (1981) (Powell, J.,
concurring in the result).
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The United States Court of Appeals for the NNnth Grcuit has found
such waivers to violate due process where the nature of the waiver
provi ded, “made it inpossible to determ ne whether [the defendant]
made a voluntary and intelligent decision” to waive his right to
appeal. United States v. lLopez-Vasquez, 1 F.3d 751, 754 (9th Cir.
1993); see also United States v. Mendoza-lLopez, 481 U. S. 828, 839
(1987) (involving the Immgration Judge’'s failure to explain the
aliens’ rights torelief or to appeal and noting that the Governnent
asked the Court “to assune that respondents’ deportation hearing was
fundanmental ly unfair”); United States v. Proa-Tovar, 975 F.2d 592,
593 (9th CGir. 1992) (en banc) (involving a concession by the
Governnment that alien’s waiver of his direct appeal rights was not
knowing and intelligent where alien’ s attorney expressly waived
alien's right to appeal, but where alien was not properly advised of
such right).

The stringent requirenment for a knowi ng and vol untary wai ver was
reaffirnmed in Walters v. Reno, 145 F.3d 1032, 1037 (9th Cr. 1998),
cert. denied, __us __, 119 s. C. 1140, (1999), where the
United States Court of Appeals for the Ninth Crcuit addressed
docunent fraud charges | odged agai nst aliens. Underlying the Ninth
Circuit’s decision in Walters is the recognition that although the
United States has extraordinarily broad powers in the area of
imm gration and border control, it is also well established that
aliens facing deportation from this country are entitled to due
process rights under the Fifth Arendnment. Mathews v. Diaz, 426 U.S.
67, 77 (1976). As the Suprene Court has explai ned on a numnber of
occasi ons, the Governnment is not free to deport an alien fromthe
United States unless it has first accorded him the nobst basic
procedural protections—notice and a hearing at a nmeani ngful tinme and
in a meaningful manner. Landon v. Plasencia, 459 U S. 21, 32-33
(1982); Bridges v. Wxon, 326 U S. 135, 154 (1945) (stating that
deportation “visits a great hardship on the individual and deprives
himof the right to stay and live and work in this |land of freedom
oo Meti cul ous care nust be exercised | est the procedure by which
he is deprived of that liberty not nmeet the essential standards of
fairness.”).! A waiver of either of these basic rights is valid

1 As | stated in Matter of Villalba, Interim Decision 3310 (BIA
1997) (Rosenberg, dissenting), it is axiomatic that notice conports
with due process if it is of such a nature as to reasonably convey
the necessary information. Schneider v. County of San Diego, 28
F.3d 89, 92 (9th Cir. 1994), cert. denied, 513 U S 1155 (1995).
The i nformati on provi ded nust be “‘reasonably cal cul at ed, under al
(continued...)
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only if the Governnent denonstrates that the alien intentionally
relinquished a known right or privilege. United States v.
Lopez- Vasquez, supra, at 754; see also Walters v. Reno, supra, at
1037.

Moreover, the issue here is not the privilege of voluntary
departure, which is subject to the Attorney Ceneral’s discretion
but the right to a full renoval hearing, which is an unconditiona
and fundanental right under the statute. See section 240 of the
Act, 8 US.C. 8§ 1229a (Supp. Il 1996). In Walters v. Reno, supra,
the Ninth Grcuit enphasized that “[a]t the heart of this case is
the plaintiffs’ allegation that the procedures by which INS agents
procured waivers of the right to a hearing in docunent fraud
proceedi ngs were constitutionally deficient because the forns used
in connection with these proceedings did not adequately inform
aliens of their right to a hearing or of the drastic inmgration
consequences that would ensue if the alien failed to request a
hearing. As a result, the aliens’ waivers were not made know ngly
and voluntarily.” 1d. at 1037-38. Simlarly, at the heart of this
appeal is the question whether the respondent nust be restored to
his full hearing rights, inasmuch as his request for voluntary
departure prior to conpletion of such a hearing has been rejected.

It is well established that “[t] he governnent bears the burden of
proving the waiver.” United States v. Lopez-Vasquez, supra, at 754;
see also Brewer v. Wllians, 430 U S. 387, 404 (1977) (stating that
“it [is] incunbent upon the State to prove ‘an intentiona
relinqui shment or abandonment of a known right or privilege.’”
(quoting Johnson v. Zerbst, supra, at 464); Barker v. Wngo, 407
U S. 514, 525-26 (1972) (stating that “Courts should ‘indul ge every
reasonabl e presunpti on agai nst wai ver,’ and t hey shoul d ‘ not presune

acqui escence in the loss of fundanental rights.”” (quoting Aetna
Ins. Co. v. Kennedy, 301 U S. 389, 393 (1937), and Chio Bell Tel
Co. v. Public Uilities Comm, 301 U.S. 292, 307 (1937))). In the

instant case, the record does not reflect that a knowi ng and

1(...continued)

the circunstances, to apprise interested parties of the pendency of
the action and afford them an opportunity to present their
objections.”” Menphis Light, Gas & Water Div. v. Craft, 436 U S. 1,
13 (1978) (quoting Mullane v. Central Hanover Trust Co., 339 U S.
306, 314 (1950)).
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vol untary wai ver was made. No such waiver on the respondent’s part
has been established here.

To the contrary, at a continued nmaster cal endar hearing held on May
30, 1997, the respondent conceded that he was renovabl e as charged
and was seeking only voluntary departure. The Inmgration Judge
t hen advi sed the respondent that by seeking voluntary departure in
this manner, he woul d “abandon any possibility of any other type of

relief, if in fact voluntary departure is granted to you.”
(Enmphasi s added.)2 The Service indicated that it saw no statutory
bars, but that it would oppose voluntary departure. There is

nothing at all on the record that indicates the respondent ever was
advised that-—were he to be denied voluntary departure-he would
abandon any other fornms of relief, forego the right to a full
hearing in which the Governnent would be held to its burden of
proof, and be foreclosed from*“appeal of all issues.” Cf. 8 CF.R
§ 240.26(b)(1)(i)(D). In fact, the Imm gration Judge affirmatively
asked the respondent, through his attorney, whether he waived a
formal reading and explanation of rights, “about the appeal rights
as well.” Certainly this does not suggest that the respondent or
his attorney were notified that, as the result of seeking voluntary
departure under 8 C.F. R 240.26(b) (1), the respondent’s hearing and
appeal rights as to all issues would be waived. See Baires v. INS
856 F.2d 89, 91 (9th Cr. 1988) (holding that admnistrative
expedi ency nust give way to protection of fundanental rights);
O antes-Hernandez v. Meese, 685 F. Supp. 1488, 1507 (C. D. Cal
1988), aff'd sub nom O antes-Hernandez v. Thornburgh, 919 F.2d 549
(9th Gr. 1990); see also Widersperg v. INS 896 F.2d 1179, 1183
(9th Gr. 1990); Mendez v. INS, 563 F.2d 956, 958-59 (9th Gr. 1977)
(holding that a deportation order obtained through an
unconstitutional measure nmust be set aside).

The fact that an appeal was filed and responded to in this case
illustrates rather dramatically that the parties did not understand
that “appeal of all issues” would be waived by virtue of the
respondent’s seeking voluntary departure. . 8 CFR 8
240.26(b)(1)(i)(D). As the Ninth Crcuit has opined, “These facts
m ght support an argument that Lopez-Vasquez knew what his right to

an appeal was, but they fail to denonstrate that Lopez-Vasquez’'s

2 The Immigration Judge’'s warning that other relief would be
abandoned “if in fact” voluntary departure relief were to be granted
certainly would | ead a reasonabl e person to believe that the waiver
of other forns of relief is dependant on voluntary departure relief
bei ng granted.
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silent waiver of the right was itself ‘considered and
‘“intelligent.’” United States v. Lopez-Vasquez, supra, at 754
(citing United States v. Mendoza-Lopez, supra, at 840).
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I'V. CONSI DERATI ON OF VOLUNTARY DEPARTURE AS A MATTER
OF DI SCRETI ON IN THE RESPONDENT’ S CASE

It is established that “[t]he grant of voluntary departure is a
matter of discretion and adnministrative grace. An applicant for
vol untary departure bears the burden of establishing both his
statutory eligibility for such relief and that this privil ege should

be accorded to himin the exercise of discretion.” Matter of Thonmas
InterimDeci sion 3245, at 4 (BI A 1995) (citations omtted); See al so
8 CF.R 8§ 242.17(e) (1995). In Contreras-Aragon v. INS, 852 F.2d

1088 (9th Cir. 1988) (en banc), the Ninth Crcuit reaffirmed its
under st andi ng that “[t] he purpose of authorizing voluntary departure
in lieu of deportation is to effect the alien’s pronpt departure
wi thout further trouble to the Service.” Id. at 1093 (quoting
Contreras-Aragon v. INS, 789 F.2d at 779 n.3 (9th Cr. 1986)
(quoting WAng Chi ng Fui (August 21, 1969 unpublished decision)); see
also Perez-Funez v. District Director, INS 619 F. Supp. 656, 658
(C.D. Cal. 1985) (finding that “[a]l though voluntary departure
represents a waiver of rights, it is in many ways a privilege” and
citing Tzantarnmas v. United States, 402 F.2d 163, 165 n.1 (9th Cir.
1968)).

Nevert hel ess, while recognizing the nutually beneficial trade-off
i nherent in voluntary departure as a formof discretionary relief,
in Contreras-Aragon v. INS, 852 F.2d at 1095, the Ninth Circuit
caut i oned:

Courts have | ong recogni zed that a judicial officer may not
exact a price for the taking of an appeal. See North
Carolina v. Pearce, 395 U. S. 711, 724,(1969); Wrcester v.
Conmi ssi oner, 370 F.2d 713, 718 (1st Cr. 1966); and Short
V. United States, 344 F.2d 550, 552 (D.C. Gr. 1965). As
the Supreme Court said in the context of crimnal

proceedi ngs, “the inposition of a penalty upon the
def endant for havi ng successfully pursued a statutory right
of appeal . . . would be . . . a violation of due process
of law. . . .” . . . [North Carolina v. Pearce, supra, at
724.1 . . . Moreover, we have held that the INS may not

condition voluntary departure upon the relinqui shrent of a
protected right. (Citation omtted.)

In determning whether a favorable exercise of discretion is
warranted with regard to a request for voluntary departure, an
alien's prior inmgration history, the nature of his entry or
entries, violations of immgration and other laws, and the |ike may
be considered. Matter of Ganboa, 14 |1&N Dec. 244 (Bl A 1972); Matter

25



I nteri m Deci si on #3399

of M, 4 1&N Dec. 626 (BIA 1952). Di scretion may be favorably
exercised in the face of adverse factors where there are
countervailing equities such as |long residence here, close fanly
tiesinthe United States, or humanitarian needs. Mtter of Ganboa,
supra. For exanple, reiterating the recognition that “[i]t is
di fficult and probably inadvi sable to set up restrictive guide |ines
for the exercise of discretion,” because “[p]robl ens which may ari se
in applications for adjustnment nust of necessity be resolved on an
i ndi vi dual basis,” the Board held in Mitter of Arai, 13 I&N Dec

494, 495-96 (BIA 1970), that determ native weight may be given to
famly ties and, particularly, marriage to a United States citizen

Consi dering the respondent’s situation in this framework, | note
that the principal adverse factor in the respondent’s case is his
propensity to return to the United States after departing
vol untarily. Al though the respondent appears to have departed
whenever allowed the opportunity to do so voluntarily, he has
returned soon after such departures. However, as an applicant for
vol untary departure before the conpl eti on of renoval proceedi ngs, he
is not required to establish that he has the neans and intent to
depart. c. 8 CFR 8§ 240.26(c)(1)(iv). In addition, if his
intent to depart is at issue, the Inmm gration Judge can inpose, at
his discretion, a bond to insure the respondent’s departure. 8
C.F.R 8 240.26(b)(3). The respondent appeared to be wlling to
give up his right to a hearing and to forego applying for any other

forme of relief in order to seek voluntary departure. The
respondent never previously was granted voluntary departure in a
hearing before an Imm gration Judge. |In addition, the respondent

never previously was aware or shoul d have been aware that were he to
reenter following a voluntary departure of the type he is seeking
here, he would be barred from any further grants of voluntary
departure.

The majority opinion, like the Inmgration Judge’ s denial of
vol untary departure, sidesteps the two critical issues presented by
t he respondent’ s appeal : whet her the respondent had adequate notice
of what he was waiving by seeking voluntary departure, and whet her
he was properly notified of the standard under which his request for
voluntary departure would be adjudicated. Under t hese
ci rcunst ances, | cannot agree that the I nmm grati on Judge’s deni al of
vol untary departure on discretionary grounds should be upheld.
Rather, | believe that the case should be renmanded to the
| mmi gration Judge, who should properly informthe respondent of his
opinions in relation to the possibility of seeking voluntary
departure.
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In particular, the Immigration Judge should explain that the
respondent may opt to seek voluntary departure prior to the
conpl eti on of proceedings as provided in the regul ations, or at the
concl usion of proceedings, as provided in the regulations. The
| mmi gration Judge nust explain to the respondent the differences in
the requirenments that attach to each of these potential forms of
vol untary departure, and the Inmgration Judge mnust apply these
different restrictions according to the formof voluntary departure,
if any, that is sought by the respondent. After explaining these
options, the Immgration Judge must obtain a waiver that is both
knowi ng and vol untary before any such waiver will be effective.

V. CONCLUSI ON

The record on appeal before us is so confused with erroneous
information and unreliable interpretations of the current |aw of
vol untary departure that the respondent cannot be said to have been
properly notified of his burden in seeking voluntary departure
before the conpletion of renmoval proceedings. Under the
ci rcunst ances of the case before us, the respondent did not nmake a
knowi ng and intelligent waiver of his hearing or appeal rights.
Consequently, | would remand the record to the I mm grati on Judge for
further proceedings consistent with the authority cited in ny
concurring and di ssenting opi nion.
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